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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GEnaALD €. MANNM
ATTORREY GENERAL

Honorable Harry Schults

County Attorney

Dellam County

Dalhart, Texas

Dear Sir: Opinion Mo, 0-1563

Re: Under Article 7937-Chde
of Criminal gedure,

"when a derandant

goperty subject to exeoution, but
he elepts jto satisfy such fins and
priesonment in jail, is he
- to credit on hisc fine and
ost Bt the rate of 53,00 per day as
red dby your Opinlons Numbers
0-338 and 0-441% :

*Considering the lenguage of Are
tiole 783, Code of Criminal Procedure,
reading *if he is unable to pay the
Tine and cogts adjudged againet hin®
in connection with this state of facts,
it 1s ny impression and opinion that

HO COMMUNICATION 1S TO BE CONSTRUED A8 A DEFARTMENTAL OPINJON UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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your opinions were not rendered in con-
neotion with or meant to apply in such
a oase a8 related,”

- In the case of Ex parte Gussie Ferguson, decide¢
October 26, 1939 (not yet reported), the Court of Criminal
Appeals. held that Article 793, Code of Criminal Procedurs,
as amended by Aots of the Forty-first Legislature, First
Called Sesslion, and Article 794a, 794b, 794c, and 7944,
Code of Criminal Procedure, are in oontravention of doth
the State and Federal Constitutions, and that the gsesneral
law providing Three ($3.00) Dollars per day credit is now
in effeot and of force in all the ocountles in the State
where a defendant is convioted of a misdemeanor, and hia
punishment 1s assessed as a pecunlary fine.

Artiole 793, Code of Criminal Procedure, before
being amended reads;as follows:

"When a defendant is conviected of
a misdemeanor and his punishment is as-
sessed as a pecuniary fine, if he is un-
eble to: pay the fine and costs adjudged
agalnst him, he may for such time as
will satisfy the judgment .be put to
work in the workhouse, on the county
farm, or publlc improvements of the
county, as provided in the succeeding
Article, or 1f there be no such work-
house, farm or improvements, he shall
be imprisoned in Jail for a sufficlent
length of time to discharge the full
semount of fine and oosts adjudged
againet him; rating such labor or im-
prisonment at Three {$3.00) Dollars
for each day thereof,"

: Article 783, Code of Criminal Procedure, reads
ag followss :

*When the defendant is only fined
the Judgment shall be that the State of
Texas recover of the defendant the
amount of such fine and ell costs of
the prosecution, and that the defend-
ant, if present, be committed to jJail
until such fine and costs are paid; or
it the defendant be not present, that
e oaplas forthwith lssue, cormanding
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the sheriff to arrest the defendant
aend commit him to jall until snch
fine and costs are paidj also, that
oexecution may issue against the prop-
erty of such defendant for the amount
of such fine and costs,

nat Article 787, Code of Criminal Procedure, provides
t 3

*When a judgment has been ren-
dered against a defendant for a pe-
ouniary fine, if he 1s present, he
ghall be imprisoned in jail until
diecharged eas provided by lew. A
certified copy of such judgment shall
be sufflocient to euthorize such im-
prisonment.”

Article 785, Code of Criminal Procedure, reads as
follows: .

"When the judgment against a de-
Tendent is for a fine and costs he
#hall be discharged from the same:

"], When the amount thereof has
been fully. paid.

2. When remitted by the proper
authority.

"3. When he has remained in cus-
tody for the time required dy law to
satisfy the amount thereof,®

It will be noted that the above mentioned stat-
utes provide that a Judgment for a fine end-costs may be
discharged either by payment, by remission by the proper
authority, or by remeining in custody for the time required-
by law to satisfy the amount thereof, that 1f the defend-
ant is present and fails to make payment he shall be im-
prisoned in jeil until disocharged es provided by law, and
that if he is absent e capias shall be 1ssued for his ar-
rest, and that the jJjudgment may be enforced by an execution,

Referring to Title 15, Chapters 1 to 4, 1lnolusive,
and other provisions relating to costs in oriminal cases,
and execution of Jjudgment in such cases, we quote from
Texas Jurisprudence, Volume 11, p. 395, as follows: ~
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"Although a person may not be inm-
prisoned for dedbt, it has been held
that coste 4o not constitute a debt
vwithin the meaning of the oonstitution-
al inkibition. In every inatance, 1t
has been held, costs are paid, worked
out, or collected in the game manner
a8 the fine itself, and form a part
end parcel of the judgment, ZProvision
is made under all the statutes that re~
late to the subjeot for the enforcement
of the collection of c¢osts by inocarcera-
ting the party in jail, or working him
on the pudblic road and highways, or in
the public work shops, or on the county
poor farms, or by hiring him out, as
.the case may be, The person convicted
of e miedemeanor may, in lieu of pay-
ment of costsg, remaln in Jaill for a
pufficient length of time to discharge
the amount adjudged againsgt him, . .
Article 784 of the Code of Criminal
Procedure provides twhere the punish-
ment is . . . other than e fine, the
Judgment shall . . . adjudge the costs
against the defendant, and order the
colle~tion thereof ag in other casges."

. In view of this provision, the State may reoover

the amount of fine end costs in the manner provided for,
whioh mey include eeveral methods, It was intended by the
uge of the word *colleotion™ in the latter part of Article
784, supra, not to restrict the colleotion of costs to an
execution only, dbut to permit collection as in other mis-
demeanor cases. Under Article 783, and Article 784, above
referred to, and in view of further provisions of the Code
of Criminal Procedure, the defendant may be confined to
jail for such time &8 will result in discharge of the costs,
although the punishment is other then a fine, notwithstand-
ing the fact that the case may be decided under the provi-
sion of Article 793 of the Code of Criminal Procedwurse, pro-
viding that where the defendant is convioted of a misde-
meanor, end his punishment eassessed et a fine, he may be
put to work, as specified, or confined to jeil for a suf=-
ficient length of time to discharge the emount of fine and
oosts,

Article 791, Code of Criminal Procedure, reads as
followss
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videst

"In each case of peouniary fine, en
executlon may issus for the fine and
costs, tho a caplas was issued for the
defendant; and & oapias may issue for the
defendent tho an execution was issued
against his property. The execution
shall be colleocted and returned as in
eivil actions. When the execution has
been collected, the defendant shall be
at once discharged; and whenever the fine
and costs have been legally discharged in
any way, the execution shall be returned
satisfied "

Article 919, Code of Criminal Procedure, pro-

*In each case of oonvietion beforse:
& Justice frog which no appeal is taken,
an execution shall issue for the colleo~
tion of the fine and costs, which shall
be enforced and returned in the mannex
presoribed by law in civil actions bve-~
fore Jjustices.™

The last two stetutes above quoted do not suthor-

ize the issuance of en execution against the property of a
defendant-who was present at the time the fine was imposed;
and an order committing the defendant to the county jail
until the fine and costs have been pald and direoting an
exscution to issue’et the same time 12 erroneous. This
contention is upheld by the case of O*Conner vs. State, 40
Tex, 27, by the following language:

"We believe the Judgment of the
court committing the defendant to the
county Jeil until the fine and costs
were pald, and directing execution to
iesue therefor at the same time, was
not authorized by law or sanctioned
by the prectice of the courts, and
presume it was an erroxr of the olerk
to which the attention of the court
was not called,."

In the case of Px parte Smith, 8 S.W, (2d) 139,

we f£ind the followlng language:
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"One convioted of a misdemeanor
nay, under the provisions of Article
793, Code of Criaminal Proocedure, lay
out hls fine and costs in jail."

Referring to Artiocle 787, Code of Criminal Pro-
cedurs, supra, we guots from Texas Jurisprudence, Volume
19, p. 650, as follows:

“Just &8s the primery obdbject of
the imposition of a fine is punish-
ment, so the principal purpose of the
imprisonment authorized by this stat-~
ute is not so much to enforce payment
as to insure punishment., The impris-
onment contomplated by the statute is
incarceration in jail, unless the
convict is peraltted to work out his
fine in anothsr place. The duration
of the term of merisonmsnt is the
same in either case.®

¥Where the judgment againast defendant is for fine

and costs, be shall be discharged from the same ‘when the
amount thereof has been fully paid, when remitted by the
proper authority, or when he hes remained in custody for
the time reguired by law to satisfy the amount thereof, end
the person convicted of a misdemeanor may, in lieu of pay-
. ment of costs, remaln in jail for sufficient leangth of time
to discharge the amount adjudged apgainst him,

- In view of the foregoing authorities, you are re-
spectfully gdvised that it is the opinion of this depart-
ment that when 2 defendant ls convicted of a misdeazanor
and is able to pay his fine &nd costs he nay elect to sat-
isfy the same by imprisonment in jail, and if the defend-
ant does elect to satisly his fine end costs by imprison-
ment in jail he is entitled to a credit on such fine and
costs at the rate of 23,00 per day. However, this opinion
‘18 not to be consilered as consiruing the application of
Article 920, ¢, C., P., which relates to Justice Courts, Ve
are enclosing o copy of our opinion No. 1015 which construes
Artlcle 920, C. C. P.

Trusting that the loregolng fully answers your
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inquiry, we remain

Yours very truly

ATTORNEY GENZEAL CF TEXAS

(Rl tll LSlfmio

By
Ardell ¥illiams
Asslstant
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